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affirmed only if there is reason to be-
lieve that the temporary denial order
is required in the public interest to
prevent an imminent violation of the
EAA, the EAR, or any order, license or
other authorization issued under the
EAA.

(f) Delivery. A copy of any temporary
denial order issued or renewed and any
final decision on appeal shall be pub-
lished in the FEDERAL REGISTER and
shall be delivered to BIS and to the re-
spondent, or any agent designated for
this purpose, and to any related person
in the same manner as provided in
§766.5 of this part for filing for papers
other than a charging letter.

[61 FR 12907, Mar. 25, 1996, as amended at 71
FR 14099, Mar. 21, 2006; 71 FR 27606, May 12,
2006; 75 FR 33683, June 15, 2010]

§766.25 Administrative action denying
export privileges.

(a) General. The Director of the Office
of Exporter Services, in consultation
with the Director of the Office of Ex-
port Enforcement, may deny the export
privileges of any person who has been
convicted of a violation of the EAA,
the EAR, or any order, license, or au-
thorization issued thereunder; any reg-
ulation, license or order issued under
the International Emergency Eco-
nomic Powers Act (560 U.S.C. 1701-1706);
18 U.S.C. 793, 794 or 798; section 4(b) of
the Internal Security Act of 1950 (50
U.S.C. 783(b)), or section 38 of the Arms
Export Control Act (22 U.S.C. 2778).

(b) Procedure. Upon notification that
a person has been convicted of a viola-
tion of one or more of the provisions
specified in paragraph (a) of this sec-
tion, the Director of the Office of Ex-
porter Services, in consultation with
the Director of the Office of Export En-
forcement, will determine whether to
deny such person export privileges, in-
cluding but not limited to applying for,
obtaining, or using any license, License
Exception, or export control document;
or participating in or benefiting in any
way from any export or export-related
transaction subject to the EAR. Before
taking action to deny a person export
privileges under this section, the Direc-
tor of the Office of Exporter Services
will provide the person written notice
of the proposed action and an oppor-
tunity to comment through a written
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submission, unless exceptional cir-
cumstances exist. In reviewing the re-
sponse, the Director of the Office of Ex-
porter Services will consider any rel-
evant or mitigating evidence why these
privileges should not be denied. Upon
final determination, the Director of the
Office of Exporter Services will notify
by letter each person denied export
privileges under this section.

(c) Criteria. In determining whether
and for how long to deny U.S. export
privileges to a person previously con-
victed of one or more of the statutes
set forth in paragraph (a) of this sec-
tion, the Director of the Office of Ex-
porter Services may take into consid-
eration any relevant information, in-
cluding, but not limited to, the serious-
ness of the offense involved in the
criminal prosecution, the nature and
duration of the criminal sanctions im-
posed, and whether the person has un-
dertaken any corrective measures.

(d) Duration. Any denial of export
privileges under this section shall not
exceed 10 years from the date of the
conviction of the person who is subject
to the denial.

(e) Effect. Any person denied export
privileges under this section will be
considered a “person denied export
privileges” for purposes of §736.2(b)(4)
(General Prohibition 4—Engage in ac-
tions prohibited by a denial order) and
§764.2(k) of the EAR.

(f) Publication. The orders denying ex-
port privileges under this section are
published in the FEDERAL REGISTER
when issued, and, for the convenience
of the public, information about those
orders may be included in compilations
maintained by BIS on a Web site and as
a supplement to the unofficial edition
of the EAR available by subscription
from the Government Printing Office.

(g) Appeal. An appeal of an action
under this section will be pursuant to
part 756 of the EAR.

(h) Applicability to related person. The
Director of the Office of Exporter Serv-
ices, in consultation with the Director
of the Office of Export Enforcement,
may take action in accordance with
§766.23 of this part to make applicable
to related persons an order that is
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being sought or that has been issued
under this section.

[61 FR 12907, Mar. 25, 1996, as amended at 65
FR 14863, Mar. 20, 2000; 67 FR 54953, Aug. 27,
2002]

SUPPLEMENT NO. 1 TO PART 766—GUID-
ANCE ON CHARGING AND PENALTY
DETERMINATIONS IN SETTLEMENT OF
ADMINISTRATIVE ENFORCEMENT
CASES

INTRODUCTION

This supplement describes how BIS re-
sponds to violations of the Export Adminis-
tration Regulations (EAR) and, specifically,
how BIS makes penalty determinations in
the settlement of civil administrative en-
forcement cases under part 764 of the EAR.
This guidance does not apply to enforcement
cases for antiboycott violations under part
760 of the EAR.

Because many administrative enforcement
cases are resolved through settlement, the
process of settling such cases is integral to
the enforcement program. BIS carefully con-
siders each settlement offer in light of the
facts and circumstances of the case, relevant
precedent, and BIS’s objective to achieve in
each case an appropriate level of penalty and
deterrent effect. In settlement negotiations,
BIS encourages parties to provide, and will
give serious consideration to, information
and evidence that parties believe are rel-
evant to the application of this guidance to
their cases, to whether a violation has in
fact occurred, or to whether they have an af-
firmative defense to potential charges.

This guidance does not confer any right or
impose any obligation regarding what pen-
alties BIS may seek in litigating a case or
what posture BIS may take toward settling
a case. Parties do not have a right to a set-
tlement offer, or particular settlement
terms, from BIS, regardless of settlement
postures BIS has taken in other cases.

I. RESPONDING TO VIOLATIONS

The Office of Export Enforcement (OEE),
among other responsibilities, investigates
possible violations of the Export Administra-
tion Act of 1979, as amended, the EAR, or
any order, license or authorization issued
thereunder. When it appears that such a vio-
lation has occurred, OEE investigations may
lead to a warning letter or a civil enforce-
ment proceeding. A violation may also be re-
ferred to the Department of Justice for
criminal prosecution. The type of enforce-
ment action initiated by OEE will depend
primarily on the nature of the violation.

A. Issuing a warning letter: Warning letters
represent OEE’s conclusion that an apparent
violation has occurred. In the exercise of its
discretion, OEE may determine in certain in-
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stances that issuing a warning letter, in-
stead of bringing an administrative enforce-
ment proceeding, will achieve the appro-
priate enforcement result. A warning letter
will fully explain the apparent violation and
urge compliance. OEE often issues warning
letters for an apparent violation of a tech-
nical nature, where good faith efforts to
comply with the law and cooperate with the
investigation are present, or where the in-
vestigation commenced as a result of a vol-
untary self-disclosure satisfying the require-
ments of §764.5 of the EAR, provided that no
aggravating factors exist.

OEE will not issue a warning letter if it
concludes, based on available information,
that a violation did not occur. A warning let-
ter does not constitute a final agency deter-
mination that a violation has occurred.

B. Pursuing an administrative enforcement
case: The issuance of a charging letter under
§766.3 of the EAR initiates an administrative
enforcement proceeding. Charging letters
may be issued when there is reason to be-
lieve that a violation has occurred. Cases
may be settled before or after the issuance of
a charging letter. See §766.18 of the EAR. BIS
prepares a proposed charging letter when a
case is settled before issuance of an actual
charging letter. See section 766.18(a). In some
cases, BIS also sends a proposed charging
letter to a party in the absence of a settle-
ment agreement, thereby informing the
party of the violations that BIS has reason
to believe occurred and how BIS expects that
those violations would be charged.

C. Referring for criminal prosecution: In ap-
propriate cases, BIS may refer a case to the
Department of Justice for criminal prosecu-
tion, in addition to pursuing an administra-
tive enforcement action.

II. TYPES OF ADMINISTRATIVE SANCTIONS

There are three types of administrative
sanctions under §764.3(a) of the EAR: a civil
penalty, a denial of export privileges, and an
exclusion from practice before BIS. Adminis-
trative enforcement cases are generally set-
tled on terms that include one or more of
these sanctions.

A. Civil penalty: A monetary penalty may
be assessed for each violation. The maximum
amount of such a penalty per violation is
stated in §764.3(a)(1), subject to adjustments
under the Federal Civil Penalties Adjust-
ment Act of 1990 (28 U.S.C. 2461, note (2000)),
which are codified at 15 CFR 6.4.

B. Denial of export privileges: An order deny-
ing a party’s export privileges may be issued,
as described in §764.3(a)(2) of the EAR. Such
a denial may extend to all export privileges,
as set out in the standard terms for denial
orders in supplement No. 1 to part 764, or
may be narrower in scope (e.g., limited to ex-
ports of specified items or to specified des-
tinations or customers).
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